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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

7th January’2017 

 

TITLE APPEAL NO. 9/2016 

Sri Rana Mahajan 

Son of (L) Narayan Mahajan 

Ward No.3, Dhrkiajuli Town, 

P.O. & P.S. Dhekiajuli, 

District – Sonitpur, Assam   

--- Appellant/ Defendant 

-Vs- 

 

(1) Sri Ankur Dutta 

Son of (L) Abinash Dutta 

(2) Smti Baby Dutta, 

 Wife of Sri Ankur Dutta 

Both are Residents of - 

Ward No.9, Dhrkiajuli Town, 

P.O. & P.S. Dhekiajuli, 

District – Sonitpur, Assam 

     --- Respondents/ Plaintiffs 

     

This appeal is against impugned judgment and decree dated 11-08-2015 passed by the 

learned Munsiff No.1, Tezpur in Title Suit No.5 of 2011, decreeing the suit of the 

respondent/plaintiff, came for final hearing on 09-12-2016. 
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Counsel for Appellant :  

Counsel for Respondent  :  

 

 

JUDGMENT 

 

1.) This appeal has been preferred against the Judgment and Decree dated 11-08-

2015 passed by the learned Munsiff No.1, Tezpur in Title Suit No.5 of 2011, decreeing the 

suit of the respondent/plaintiff. The suit was for eviction by delivery of khas & vacant 

possession of shop premises in occupation of defendant/appellant. 

 

Case of the Respondents/Plaintiffs in the Original Suit: 

2.) The Respondents/Plaintiff's case is that, the plaintiff is the owner of the suit-room 

and the appellant/defendant rented the suit-room for the purpose of carrying out 

business from 01-10-2006 on rental basis. A tenancy agreement was executed & the 

monthly rent was set for Rs.2,500/- (Rupees Two Thousand Five Hundred Only) for a 

period of three years. According to the clause in the agreement on expiry of the period of 

tenancy the tenant/defendant/appellant will vacate the premises & will hand over vacant 

khas possession to the landlord/plaintiffs/respondents. However, despite repeated 

request by the plaintiffs the defendant didn’t vacate the suit-premises & paid rental upto 

Oct’2009 only. That appellant/defendant also deposited Rs.4,00,000/- (Rupees Four 

Lakhs Only) at time of creation of the tenancy & as per another clause of the agreement 

Rs.1500/- (Rupees One Thousand Five Hundred Only) will be adjusted towards rental per 

month & remaining Rs.1000/- (Rupees One Thousand Only) will be paid in cash by 

tenant. Thus, according to the terms of agreement Rs.55,000/- (Rupees Fifty Five 

Thousand Only) was adjusted from the security deposit for the period October’2006 to 

October’2009. Further amount of Rs.55,000/- (Rupees Fifty Five Thousand Only) was 

adjusted from the security deposit for the period October’2009 to October’2010.  Vide 

letter dated 24-12-2010 the plaintiff returned the remaining Rs.3,09,500/- (Rupees Three 
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Lakhs Nine Thousand Five Hundred Only) by Demand Draft & asked the defendant to 

vactate the premise on expiry of December’2010. Vide letter dated 05-01-2011 the 

defendant refused to vacate the suit-premises stating that the plaintiffs doesn’t have 

bona fide requirement of the same as the other two tenants were not asked to vacate 

their rented premises. Thus, the suit was filed praying for eviction of the defendant from 

the suit premises, delivery of vacant possession of the suit-premises, payment of arrear 

rent & mesne profits & cost for eviction.  

 

Case of the Appellant/Defendant in the Original Suit: 

3.) Appellant/Defendant filed written statement and claimed that there is no cause of 

action for the suit, suit is not maintainable and that the suit is bad for non-joinder of the 

other two tenants of plaintiffs. Appellant/Defendant claimed that clause 6 & 11 of the 

Tenancy Agreement clearly showed that both the parties agreed to continue with the 

tenancy even after expiry of the 3 years period. It was also claimed that the plaintiff was 

taking the rent till October’2010 but suddenly didn’t accept the rent for November’2010 

with the intention to make the defendant a defaulter & evict him. Thus, the defendant 

has been depositing the he rent in the Court u/s 5 (4) Assam Urban Areas Rent Control 

Act. Defendant also denied bona fide requirement of the suit-premises by the plaintiffs as 

the plaintiffs are not businessman & doesn’t require it to run his own business & neither 

the other two tenants has been asked to vacate. As such the defendant prayed to dismiss 

the suit with compensatory cost.  

 

4.) After going through the available materials, the learned Court of Munsiff framed 

the following ISSUES – 

i) Whether the suit is maintainable? 

ii) Whether the suit is bad for non-joinder of necessary party? 

iii) Whether the suit premises bona fide required by the plaintiffs? 

iv) Whether the plaintiff is entitled to the decree as prayed for? 
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5.) Plaintiff no.1 examined himself as PW-1 & Smti Pratibha Dutta as PW-2. Plaintiffs 

exhibited Twelve (12) documents. Whereas defendant examined himself as DW-1 & 

Kalpada Saha as DW-2. No documents exhibited on behalf of defendant.   

 

Grounds for Appeal: 

6.) After hearing both the sides and going through the materials available on the 

record, the ld. Munsiff decreed the suit of the respondents / plaintiffs. Being aggrieved 

with the Judgment and decree passed by the trial court the Appellant/defendant 

preferred this appeal. The general plea was taken that the Ld. Lower court erred in fact 

and law & misconstrued the evidence on record. It was also claimed that the Ld. Lower 

court arrived at a wrong finding based on materials that were beyond the plaintiff’s 

pleading & evidences. The trial court also failed to frame an issue on arrear rents but 

passed an order on the same, which is illegal & unjust and has caused miscarriage of 

justice. Appellant also challenged the decision in issue no. (iii) as it went contrary to the 

evidences. It was also pleaded that the Court overlooked the clause of non-eviction of the 

tenant present in the agreement & therefore perverse decision was arrived at in all the 

issues. Hence, it was prayed that the impugned judgment and decree be set-aside or 

reversed & appeal dismissed.      

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7.) I have gone through the record, perused both oral and documentary evidence 

forwarded and also minutely gone through the impugned judgment. Before going ahead 

with the discussion on the issues I deem it essential to deal with the question of non-

framing of issue on arrear rent by the ld. Trial court. Perusal of the record shows the Trial 

Court didn’t frame the issue on whether the defendant was a defaulter & whether arrear 

rent is payable or not as plaintiff has not claimed eviction of defendant on the ground of 

defaulter. It is also seen that while deciding issue no.(iv)  ld. Trial court has decreed the 
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suit for arrear rent also. After considerable thought I am of the opinion that it is not 

possible to come to a just decision without allowing framing the issue on arrear rent & 

allowing the parties to lead evidence on the same. Under the circumstances I deem it fit 

to frame the issue “Issue No.(v): Whether the defendant had defaulted in payment of 

rent & if so, what is the arrear rent payable to the plaintiff?”. 

 

8.) Thus, in view of the above discussions, I deem it fit to remand back the case 

u/O.41 r.25 CPC directing ld. Munsiff to taking additional evidence on the newly settled 

issue no.(v) “Whether the defendant had defaulted in payment of rent & if so, 

what is the arrear rent payable to the plaintiff?” & the ld. Trial Court shall proceed 

to try this issue & return the evidence to the this Court together with its findings thereon 

and the reasons therefore within three months. With these directions, the case is hereby 

remanded back to the Trial Court returnable within 3 months.  

 

Send down a copy alongwith the Case Record to the ld. Trial Court. 

 

Given under my hand & seal of the Court on the 7th January’2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 


